QOMM SSI ON FCR THE PRESERVATI ON
CF WLD HIRSES ET AL.

| BLA 94-115, 94-116, 94-120 Deci ded March 31, 1997

Appeal fromthe Decision of the Dstrict Manager, Hko Dstrict
Ofice, Bureau of Land Managenent, to inpl enent the Spruce- Pequop Area
Gather H an and associ at ed Envi ronnental Assessnent BLM B/ PL- 93/ 037 and
Petitions to Say future gathers.

Appeal s di smissed; Petitions deni ed.

1 Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969--General ly:
Rul es of Practice: Appeal s: Jurisdiction

The Board does not have jurisdiction to consider
appeal s of deci sions approving or anendi ng a resource
nanagenent plan and cannot acquire jurisdiction until
action to inplenent the plan is taken.

2.  Appeals: Generally--Rules of Practice: Appeal s:
Sanding to Appeal

In order to establish standing to appeal under

43 CF.R § 4.410, an organi zation nust show t hat

it isaparty tothe case and that it has a legally
cogni zabl e interest that has been adversel y af f ect ed

by the decision appeal ed. Were an appel | ant has not
participated before BLMduring its consideration of the
deci sion on appeal, it is not a party to the case, and
the appeal properly is di smssed.

APPEARANCES  Gat heri ne Barconb, Executive Orector, Gomrmission for the
Preservation of Wld Horses, for Appellant; Dawn Y. Lappin, Drector, WId
Horses Organi zed Assi stance, for Appellant; Alen T. Rutberg, Senior
Scientist, Hinane Society of the Lhited Sates, for Appell ant; Rodney
Harris, Dstrict Minager, Hko Dstrict Gfice, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDGE PR CE

The Cormission for the Preservation of WId Horses ((PW), WId Horses
Q gani zed Assi stance (WY and the Humane Society of the Lhited Sates
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(H3U5) appeal 1/ the Gctober 14, 1993, Decision of the Ostrict Manager,
Hko Dstrict Gfice, Bureau of Land Managenent (BLM, to conduct a wld
hor se gat her fromt he Sor uce- Pequop Herd Area and to renove all w | d horses
i n checkerboard public-private | and pattern areas, based on the Soruce-
Pequop Area WId Horse Gather Fan (Gather A an) and associ ated Prelimnary
Envi ronnental Assessnent BLM B/ PL-93/ 037 (F an EA), which were prepared
to inpl enent an anendnent to the Wl | s Resource Managenent A an (RW)

in accordance wth the WId Fee-Roaming Horses and Burros Act (the Act),
as anended, 16 US C 88 1331-1340 (1994) and i npl enenting regul ations in
43 CF. R Part 4700. Appellants al so appeal 2/ the Dstrict Mnager's
determnation that the Gctober 14 Decision woul d be placed in full force
and effect, and have requested a stay of the Decision wth respect to
future renovals. The Board has, however, allowed the Decision to renain
in effect.

The (P s and WHOA' s Notices of Appeal on page 1 stated that their
"administrative protest to the Wl |s Resource Managenent A an WId Horse
Arendnent and Deci si on Record was deni ed based upon the 1983 | BLA Deci si on.

[Gtation not provided.]" The CPWH and WHOA al so recited that they
respectively have "an established responsibility by | aw and af f ect ed
interest stat us concer ning the managenent of wld horses wthin the Vél s
Resource Area.” |d. The HOUS Notice of Appeal on page 1 states that it
has "devel oped a longst andi ng hi st ory of commenting on the treatnent and
nmanagenent of wld horses by [BLM," which, coupled wth a recent pilot
project, constitutes a "firnmy est abl i shed interest in the nanagenent of
wld horses wthinthe Wl |ls Resource Avea.” 1d. Al three Appellants
assert the foll ow ng:

Managenent actions taken and to be taken by this Hnal Decision,
InterimSpruce Al otnent Managenent Plan and Srategic P an for
nmanagenent of WId Horses and Burros on Public Lands w il cause
irreversi bl e adverse inpacts to the Pequop WId Horse Herd.
Pursuant to our concerns [we] nust appeal the inplenentation of
this anendnent through this Hnal Decision.

Id. (BEwphasis added.)

Briefly, the antecedents of the ctober 14, 1993, Decision are as
follows. The Decision adopts a specific activity to inplenent the RWP
and its underlying Environnental Inpact Satenent (HS (INI DB S 83-30),

1/ Appellants filed virtually identical Notices of Appeal which set

forth their Satenents of Reasons. The CPWH s appeal, dated Nov. 12, 1993,
was docketed as | BLA 94-115; WHOA s appeal , dat ed Nov. 12, 1993, was
docketed as | BLA 94-116; and HSUS appeal, dated Nov. 15, 1993, was
docketed as | BLA 94-120. The three appeal s are hereby consol i dat ed.

2/ hless otherw se noted, all citations to Appellants’ Notices of

Appeal s specifically refer to the docunent filed by CPWH Because the
three Notices are virtually identical, the mnor differences in text
shoul d not affect the accuracy of our citations.
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whi ch were approved as final by Record of Decision (RID dated July 16,
1985. The anendnent to the RWP was proposed "to establish wld horse HWs
[ herd managenent areas], solve the probl ens wth checkerboard | and pattern
conflicts, identify habitat requirenents and nanagenent practi ces,
establish initial herd size, develop factors for adjustnents in herd size,
identify constraints on other resources, and comnbi ne herd areas for the
pur pose of inproving managenent of wld horses.” Draft WId Horse
Anendnent and Environnental Assessnent dated June 1, 1992. The Draft WId
Horse Anendnent to the RW (Anendnent) and its supporting Environnent al
Assessnent (Amendnent EA) (jointly referred to as Anendnent/ Arendnent EA)
were transmtted to a variety of public and private agenci es and
individual s for reviewand cooment. The record shows CPWH and WHOA were
provi ded copies. The Amendnent/Arendnent EA was issued as proposed on
Cctober 2, 1992 (BLM EK- PT-93-001-1610). According to the record, all
three Appel lants were sent copi es of the proposed Anendnent/Anendnent EA
In due course, the Approved Anendnent, supporting Anendnent EA H nding of
No Sgnificant Inpact, and RID were signed by the Sate Orector on

August 2, 1993.

By letter dated August 2, 1993, the D strict Minager al so
transmtted for public reviewand witten cooment wthin 30 days of
the date thereof a draft Gather Fan and supporting A an EA to inpl enent
the Arendrent/Anendnent EA  In addition, the letter constituted BLMs
Notice of Intent to Gather WId Horses fromPublic Land "no sooner than 28
days fromthe date of [the] letter." 3/ The record indicates all three
Appel l ants were sent copies, but they did not submt witten comnments.
| ndeed, no comments were recei ved fromany person or organization and the
draft Gather PFan and Prelimnary Pl an EA were adopted as final .

h Gctober 14, 1993, the District Manager issued notice that the

Sor uce- Pequop Gather Pl an woul d be placed in full force and effect (FR&E).
In addition, the FR&E noted the | ack of corments on the draft Gather M an
and PFan. The record shows Appel | ant WHA recei ved the FREE by certified
nail; the record strongly suggests that a copy al so was sent to Appel | ant
CPWH by certified mail. According to the case chronol ogy, other interested
persons and groups were sent copies of the FR&E by regular nail. The
record includes a mailing list that is attached to the Gctober 14 FRE and
H3S is on that list.

The steps in the process by which RW s are devel oped and final i zed,
including the requi renents governing public participation and review are
set forthin 43 CF. R Part 1600. Maningful public participationis
nandat ed by the National Environnental Policy Act of 1969, 42 US C 8§ 4321

3/ Athough the Notice arguably suggests the gather woul d be conduct ed
before the end of the 30-day comnment period, fromthe record it appears
that the first gather, fromthe Toano Herd Area, did not occur until

Cct. 18, 1993, and the first of the Pequop horses were captured on Cct. 22,
1993. By Oct. 26, 1993, the gather in the Spruce-Pequop was conpl et ed.
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(1994), inplenented by Departnental regulation at 43 CF. R § 1610. 2.

Publ i c invol venent in the devel opnent of RW s and anendnents and revi si ons
thereto is specifically required at the outset of the planning process in
identifying planning issues, 43 CF. R § 1610.4-1; during review of the
proposed planning criteria, 43 CF. R 8 1610.4-2; upon publication of the
draft RWw and draft HS 43 CF. R § 1610.4-7; and upon publication of

the proposed RW and final HS which triggers the opportunity for protest,
43 CF.R 88 1610.4-8 and 1610.5-1(b). In the case of RW anendnents,

the provisions of 43 CF. R 8§ 1610.5-5 require conpliance wth 43 CF. R

§ 1610.2; and in the case of revisions, 43 CF. R 8§ 1610.5-6 |ikew se
requires conpliance wth 43 CF. R § 1610. 2.

The appl i cabl e regul ation provides that "[a] ny person who parti ci pated
in the planning process and has an interest which is or may be adversely
affected by the approval or anendnent of an [RMP| nay protest such approval
or anendnent. A protest may rai se only those issues whi ch were submtted
for the record during the planning process.” 43 CF.R § 1610.5-2. That
protest nust be filed wth the Sate Drector within 30 days of publication
of notice of receipt of afinal BSin the Federal Register by the US
Environnental Protection Agency, as required by 43 CF. R § 1610.5-1(b).
The public has a right to review and conment on any significant change
that occurs as aresult of a protest. 43 CF R 8 1610.5-1(b). Fnally,
after an RW is approved or anended, "[a]ny person adversely affected by
a specific action being proposed to i npl enent sone portion of afn RW| or
anendnent nay appeal such action pursuant to 43 CF. R 8§ 4.400 at the tine
the action is proposed for inplenentation.” 43 CF.R 8§ 1610.5-3(b).

[1] Thus, as we have observed in prior decisions, the Board does not
have jurisdiction to consider appeal s of decisions approving or anendi ng
a resource managenent plan and cannot acquire jurisdiction until action
toinplenent the plan is taken. Deschutes R ver Landowners Gonmittee,

136 | BLA 105, 107 n.3 (1996), and cases cited therein. It follows that
the only action now before the Board is the P an EA and Gather A an for
the Spruce-Pequop HVA since Appel lants could only protest the decision to
approve the RMP or WId Horse Arendnent/Anendnent EAto the Sate Orector.
Appel lants' Notices of Appeal acknow edge as nuch, as denonstrated by the
excerpts quoted above on page 2. For that reason, Appellants' nany
argunents regarding the RWP, the WId Horse Anendnent / Anvendnent EA and

ot her pl anni ng deci sions and docunents nust be di smssed, and we turn to
consi deration of the Appeals as they relate to the specific action of
gathering wld horses in the Soruce- Pequop HA

Appel lants attack BLMs statenent that no conments on the P an EA and
Gather H an were recei ved, the absence of which allowed the adoption of the
P an EA and Gather P an as drafted. They refer to a neeting on or about
August 31, 1993, anong (P WHOA the Associate Sate Drector and ot her
BLMrepresentatives, at which Appellants contend they verbal |y corment ed
upon and nade recommendations regarding the A an EA (styled by Appel | ants
as the "draft”™ EA) and Gather PMan. The HBUS did not attend the neeting,
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but now asserts that CPWH and WHOA "net on their own behal f and on behal f
of the HHB." 4/ (H3US Notice of Appeal at 2.)

Appel  ants GPWH and WHOA argue that their issues and
recommendat i ons "were not recogni zed in the final environnental assessnent
and gather plan." (Notice of Appeal at 1.) Appellants thus argue that the
August 31 neeting shoul d be accepted as the witten cooment called for
inthe Dstrict Manager's covering letter of August 2, 1993. They further
conpl ain that they were given no opportunity to review and conment upon
the final Gather Fan and A an EA before the A an was i npl enent ed.
However, the record plainly shows that Appellants failed to avail
t hensel ves of the opportunity to cooment on the draft Gather A an and F an
EAwthin the tine specified.

[2] In order to establish standing to appeal under 43 CF. R § 4. 410,
it is essential that an organi zation showthat it is a party to a case
and that a legally cogni zabl e interest has been adversely affected by the
appeal ed decision. Genn Genke v. BLM 122 IBLA 123 (1992). As a
general natter, where an appellant has not participated before BLMduring
its consideration of the decision on appeal, it is not a party to the
case, and the appeal is properly dismssed. National WIdife Federation,
126 | BLA 48, 52 (1993); The WI derness Society, 110 IBLA 67, 72 (1989).

V¢ necessarily reject Appellants' assertion that the di scussion at
the August 31 neeting was intended to constitute the fornal witten comment
invited by the Dstrict Manager's August 2, 1993, letter. Apart fromthe
fact that the transmttal letter specifically required witten conments,
BLM cont ends the purpose of the neeting was quite different. According to
BLM the parties net to discuss utilization of key forage species by wld
horses in conbi ned wnter use areas prior to livestock turnout and the fact

4/ Athough this contentionis irrelevant in light of our disposition, we
note that an unsupported assertion that HIUS was represented by CPWH and
WHA is not sufficient to confer the status of party. It nust be shown
that the other Appellants in fact were authorized to represent HSUS It is
significant that neither GPWA nor WHOA asserts that it represented H3US at
the neeting, and evidence or a witing showng the nature and extent of
(PMWH s and/or WHA' s all eged authority to represent H3US has not been
proffered. Mreover, BLMcontends that at the neeting Appel | ants never
even advi sed that CPWH and WHA represented HSUS.  An appeal wll be

di smssed when the purported representatives do not neet the criteria set
forthin 43 CF.R 8 1.3(b) allowng practice before the Departnent on its
behal f. As Appellants have not shown that CPWH or WHOA are admitted to
practice under a prior Departnental regul ation; are nenbers of the bar in
good standing; or are nenbers, officers or full-tine enpl oyees of HIS
they are not permtted to practice before the Departnent on behal f of HIS
inthis natter. 43 CF.R 8 1.3(b). See Audubon Society of Portl and,

128 | BLA 370, 373 (1994).
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that the first round of gathers to attain initia herd size woul d be based
on the Anendnent, whereas the appropriate nanagenent |evel for wld horses
and any subsequent gathers woul d be based upon mul tipl e use deci si ons and
allotnent evaluation. (BLMResponse at 2; see al so Meeting Notes,

Suppl enental I nformation Section of Appeal Hle.) The BLMasserts that the
i ssues raised by Appel l ants were expl ai ned or addressed at the neeting to
Appel  ants' apparent satisfaction. (BLMResponse at 2.) Mreover,
according to the file notes, at the neeting BLMpoi ntedl y inqui red whet her
Appel lants intended to submt witten conments, and Appel lants replied that
they woul d not. Meeting Notes, Suppl enental |Infornation section of Appeal
Fle. 1In the absence of any evidence to the contrary, we accept BLMs
characterization of the neeting, and we reject Appellants' attenpt to
characterize the neeting as a legitinate substitute for the fornal witten
comment requested by the August 2, 1993, transmttal letter.

Appel | ants have present ed nunerous questions, allegations and
argunents regarding the InterimSpruce Al ot nent Managenent P an and
the manner in which it was devel oped and executed, the status of an
unidentified tenporary livestock |icense and the Srategic P an for
Managenent of WId Horses and Burros on Public Lands. It is apparent
fromAppel lants' detailed Satenent of Reasons for appeal that they in fact
are attenpting to appeal actions over which the Board | acks jurisdiction,
actions regarding which the tine to protest has | ong since expired, actions
whi ch may be subject to pending protests, or matters as to which they |ack
standing to appeal. S nce, however, Appellants did not submt witten
comments wthin the tine provided, they did not participate in the decision
supporting the specific inplenentation activity that is the subject of the
Qctober 14, 1993, Decision. They thus are not parties to the case, and
therefore they | ack standing to appeal the adoption and i npl enentation of
the Han EA and Gather P an as proposed. In light of our disposition of
this natter, the Petitions for a Say are deni ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the Appeal s are
di smssed and Appel lants' Petitions for a Say are denied.

T. Britt Price
Admini strative Judge
| concur:

Janes L. Burski
Admini strative Judge
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APPEARANCES

Cat heri ne Bar conb

Bxecutive D rector

Gommission for the Preservati on of WId Horses
50 Freeport Boul evard, No. 2

Shar ks, NV 89431

Dawn Y. Lapin, Drector

WI d Horse Ogani zed Assi stance
P.Q Box 555

Reno, Nv 89504

Alen T. Rutberg, Senior Scientist

The Hunmane Soci ety of the Lhited Sates
2100 L Sreet, NV

Véshi ngt on, DC 20037

D strict Manager

Hko Dstrict Gfice

Bureau of Land Managenent

US Departnent of the Interior
3900 East Idaho Street

P.Q Box 831

H ko, Nv 89801
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